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1 INTRODUCTION 

1.1.1 This document contains Luton Rising’s (a trading name of London Luton Airport 
Limited) (the Applicant) oral summary of evidence and post-hearing comments 
on submissions made by others at Compulsory Acquisition Hearing 2 (CAH2) 
held on 28 November 2023. Where the comment is a post-hearing comment 
submitted by the Applicant, this is indicated. The Applicant has also included 
tabulated responses to each of the action points raised by the Examining 
Authority (ExA) for CAH2 originally published on 29 November 2023 and 
republished 5 December 2023 to reflect amended deadlines requested by the 
Applicant and agreed by the ExA.  

1.1.2 This document uses the headings for each item in the agenda published for 
CAH2 by the ExA on 20 September 2023.  

 

2 AGENDA ITEM 1: WELCOME, INTRODUCTIONS, 
ARRANGEMENTS FOR THE HEARING 

2.1.1 The Applicant, which is promoting a proposal to expand London Luton Airport 
(the Proposed Development), was represented at CAH2 by Rebecca Clutten of 
Counsel, supported by the following members of Applicant’s team: 

a. Tom Henderson, Partner, BDB Pitmans, Legal Advisers to the Applicant. 

b. Stephen Walker, Chartered Surveyor, CBRE, Property Advisers to the 
Applicant. 

c. Jonathan Turton, Director, Arup, Financial Advisors (Funding Statement) 
to the Applicant in relation to the Proposed Development. 

d. Antony Aldridge, Head of DCO Programme, Luton Rising 

2.1.2 The ExA reported that the Applicant had queried whether compensation 
measures were to be considered at CAH2. The ExA confirmed that substantive 
matters for compensation would be heard at ISH9. 

3 AGENDA ITEM 2: SECTION 122 AND 123 OF THE PLANNING 
ACT 2008 (PA2008) 

3.1.1 The Applicant explained that a revised Compulsory Acquisition Schedule (CA 
Schedule) last submitted at Deadline 3 [REP3-041] would be updated and re-
submitted at Deadline 6 [TR020001/APP/8.34]. 

3.1.2 Action point 1: Provide an updated Compulsory Acquisition Schedule 
reflecting the status of negotiations as set out at the Hearing 

3.1.3 The Applicant explained that the CA Schedule referred to a large number of 
interests, however the majority of these were of a minor nature, including half 
road width interests. The Applicant acknowledged comments from the ExA that 
they were specifically interested in those Interested Parties that had made 
objections. 
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3.1.4 The Applicant set out the current position with each of the relevant Interested 
Parties identified by the ExA as follows: 

3.1.5 Bartholomew Richard Pleydell-Bouverie [RR-0531] [REP1–036]: The 
Applicant explained that the position remained as previously stated in its 
Deadline 1 Response to Relevant Representations – Part 2B of 4 [REP1-
022], although the consent of the neighbouring landowner had now been 
obtained. The Applicant confirmed that this consent did not activate the 
provisions of the Infrastructure Planning (Compulsory Acquisition) Regulations 
2010  as all of the relevant land already formed part of the Order limits. The 
Applicant explained that it expected an agreement to be reached prior to close 
of examination and that it would liaise with the Interested Party on withdrawing 
its objection. 

3.1.6 Dean Clive Eldridge, Linda Anne Eldridge [RR-0410]: The Applicant 
confirmed that a further meeting had been held since its last update in the CA 
Schedule [REP3-041]. The Applicant has agreed to no longer acquire rights 
over the land for woodland planting, however, the fuel pipeline which runs 
beneath the same area of land remains within the scope of the application for 
development consent. The Applicant has provided details on the fuel pipeline to 
the Interested Party, but no response has been received. The Applicant 
explained that it had already set out why the land for the fuel pipeline was 
necessary as part of its Deadline 4 submissions [REP4-102]. The Applicant 
explained that it was discussing with the Interested Party whether its concerns 
had been resolved. 

3.1.7 Post hearing submission: The Applicant can confirm that the agreement 
referred to above is by assurance letter and no amendment is required to the 
DCO. 

3.1.8 J S Bloor (Northampton Limited) trading as Bloor Homes Limited [RR-
0153], [REP1–062]: The Applicant explained that it had met with Bloor Homes 
recently and it was now clear to the parties what works would be required. The 
Applicant confirmed that the parties had identified a solution to the concerns 
raised. The parties have agreed in principle that the Applicant would not seek to 
exercise its powers (relating to hedgerows) if the planning permission sought by 
Bloor Homes was granted before the Applicant had exercised its rights. The 
Applicant explained that it expected an agreement to be reached prior to close 
of examination and that a request for Bloor Homes to withdraw its compulsory 
acquisition objection would be made once agreed. The Applicant also made 
clear that it expected the Interested Party’s planning application to be 
determined after the close of examination. 

3.1.9 The Executors of Paul Tompkins [RR–1517], Offley Chase Estates Limited 
[RR–1288]: The Applicant noted that the interests of these parties align with 
Bloor Homes and that it expects an agreement to be reached. 

3.1.10 Post hearing submission: The Applicant will continue to seek an agreement 
with the Executors of Paul Tompkins on all other plots (i.e. any plots not 
connected to Bloor Homes) within their ownership. 
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3.1.11 ATO Holdings Limited [RR–002] [REP1-051]: The Applicant explained that it 
continued to have dialogue with the Interested Party. Discussions had been 
held around ensuring there was space for the Interested Party’s combine 
harvester to move between hedgerows. The Applicant is meeting this Interested 
Party in the week commencing 18 December 2023 and hopes to resolve their 
objection at that stage. The Applicant confirmed that following that discussion, it 
would be able to update the ExA on progress. 

3.1.12 Jason & Jason [RR-0692], Jaison Property Development Co. Limited [RR-
0603]: The Applicant explained that an agreement was in place with the 
Interested Party which will also secure the removal of their objection (as well as 
for any connected company) in connection with Prospect House and Kensal 
House.  

3.1.13 Follet Property Holdings Limited [RR-0461]: The Applicant explained that 
this Interested Party was the owner of Voyager House and that its car park was 
subject to compulsory acquisition within the Order. The Applicant explained that 
it had developed a scheme for replacement car parking to be provided adjacent 
to Voyager House. The Applicant confirmed that it was confident that the 
Interested Party’s concerns were being resolved through this parking provision. 
In response to a query from the ExA, the Applicant explained that this 
replacement car parking already formed part of the application for development 
consent.   

3.1.14 GKN Aerospace Services Limited [RR–0514]: The Applicant explained that a 
Memorandum of Understanding had been progressed, and it would continue to 
work with the Interested Party in order to reach an agreement, however it was 
unlikely to conclude an agreement prior to the close of examination. 

3.1.15 Cella UK Property Trust [RR–0209]: The Applicant clarified that the property 
affected was Preservation House, and that the Proposed Development 
impacted the service yard. An agreement (in principle) has been reached for the 
acquisition of the property. The parties are discussing the timing of the 
acquisition. The Applicant confirmed that it was likely that a formal agreement 
would be reached before the close of examination. 

3.1.16 In response to questions from the ExA on two parties that had not expressly 
objected to use of compulsory powers, the Applicant provided the following 
updates: 

3.1.17 Prospect House Day Nursery Limited]: The Applicant confirmed that this 
entity was the occupying business of Prospect House (see Jaison Property 
Development Co. Limited at paragraph 3.1.11 above). The Applicant explained 
that the Nursery was operated by an organisation with a lease that would expire 
in 2028. A suitable replacement property within the control of the Applicant had 
been identified and an assurance had been provided by the Applicant, which 
had been accepted. The Applicant explained that the replacement property 
would be made available for the Nursery following the end of the current lease 
in 2028 or later if the existing lease was extended. The Applicant also confirmed 
that as part of its assurance to the Interested Party, it would provide 12 months 
advance notice of any requirement to compulsory acquire land. 
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3.1.18 Ace Sandwich Bar Limited: The Applicant agreed to provide the ExA with an 
update on the status of discussions with this Interested Party after the hearing. 

3.1.19 The Applicant can confirm following the hearing that it continues to await a 
hearing date relating to the Interested Party’s lease.  

3.1.20 Post hearing submission: The Applicant can confirm that discussions remain 
ongoing with Ace Sandwich Bar Limited, and that a hearing date on the lease is 
still awaited. 

4 AGENDA ITEM 3: SECTIONS 122 AND 131 OF THE PA2008 
WITH REFERENCE TO WIGMORE VALLEY PARK 

4.1 Applicant and Luton Borough Council to provide update on 
negotiations for purchase or leasing of Wigmore Valley Park 
and future management of replacement open space. 

4.1.1 In response to this agenda item, the Applicant explained that it was continuing 
to progress negotiations for a long lease of the existing park with Luton Borough 
Council (LBC). Negotiations are at an advanced stage between the parties. The 
Applicant informed the ExA that any disposal by LBC would be subject to LBC’s 
obligations set out in section 123 of the Local Government Act 1972 relating to 
“best consideration”, and owing to the park’s Asset of Community Value (ACV) 
status under the Localism Act 2011.  

4.1.2 In response to queries from the ExA on why a long lease was being sought 
rather than a freehold, the Applicant explained that a lease term of 250 years 
was being sought and this was in effect, a virtual freehold. The form of 
acquisition has been agreed with LBC, who will retain an element of control as 
freeholder and landlord.  

4.1.3 The Applicant and LBC explained to the ExA that the form of lease being 
negotiated may allow for alterations however this would be subject to freeholder 
consent, and if relevant, planning consent for any alterations not already 
covered within the application for development consent. In response to an ExA 
query on whether enhancements to the Park could be carried out under a 
licence, the Applicant explained that a licence was a short-term measure and 
did not provide as much certainty as a lease. The Applicant was not satisfied 
that it could carry out the nature of works required under a licence. The 
Applicant noted that LBC agreed that the existing licence to include the Park 
within the DCO would not be suitable.  

4.1.4 The Applicant noted the 6 week moratorium on a disposal that would arise as a 
result of the ACV applying to the Park. The Applicant explained that the 
moratorium was likely to commence following completion of the agreement in 
early 2024. The Applicant noted that there was a previous moratorium but no 
objections were received.  
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4.2 Review the need to acquire Wigmore Valley Park and the 
replacement land.   

4.2.1 The Applicant confirmed that it would need to retain compulsory powers over 
the whole of the Park (insofar as it was within the Order limits) as there may be 
residual interests in the land may need to be extinguished, including unknown 
rights which may arise in the future. The Applicant explained that this was in line 
with standard practice for DCO schemes, owing to a precautionary risk based 
approach. 

4.2.2 On the management of the park, the Applicant explained that the intention to set 
up a community trust remained, but this was now part of ongoing discussions 
regarding the section 106 (s106) agreement with the Host Authorities. The 
Applicant confirmed that it would seek to provide an update in writing at a future 
deadline,  

4.2.3 Post hearing submission: The Applicant will provide a response to CAH2 
action point 4 at Deadline 7. 

4.2.4 The Applicant confirmed that it was seeking to finalise the s106 agreement by 
the close of examination with agreement from all parties, however should an 
agreement not be reached, the Applicant explained that it would conclude 
matters unilaterally either through a unilateral undertaking or a DCO 
requirement to ensure it was clear to the ExA that this matter (amongst others in 
the draft s106 agreement) is appropriately secured. 

4.2.5 The Applicant noted the comments from the ExA on the need for the 
replacement land (plots 5-13 and 6-20) given that it is already owned by the 
Applicant. In response, the Applicant explained that whilst it may be possible to 
designate land in the DCO as replacement land, the acquisition of this land was 
necessary to allow for the land to be automatically transferred to the owner of 
the open space land (LBC), and to cleanse the title of any unknown or third 
party rights which may arise in the future. Otherwise, there was a risk that LBC 
would receive land subject to third party rights. 

4.2.6 Post hearing submission: The Applicant has considered the text at paragraph 
12.1.20 of the Statement of Reasons [AS-071]. The Applicant considers this 
text accurate and not requiring further update.  

4.2.7 In response to queries on the size of the park, the Applicant sought to clarify 
that whilst the total size of the park will eventually be over 47ha, were the ExA 
to consider the size of the open space and replacement land as set out in Part 5 
of the Book of Reference [REP5-007], they would note that the open space 
land subject to acquisition is broadly in line with the size of the replacement 
land, and accordingly no more land is being acquired that reasonably 
necessary.  

4.2.8 Post-hearing note: It should also be recognised that, as above, the 
replacement land under acquisition is owned by the Applicant and there is no 
objection to the seeking of compulsory acquisition powers over that land.  
Furthermore, the test under section 131 of the Planning Act 2008 is that 
replacement land must be “not less in area” than the special category land 
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being acquired.  Replacement category land can legitimately be greater in 
extent, and indeed this is often a factor that can be taken into account in 
deciding whether the replacement land is “no less advantageous” than special 
category land being taken. 

4.2.9 Post hearing submission: Whilst the Applicant notes that the ExA may be 
querying this further via Written Questions, the Applicant has clarified this 
position further below with reference to the Book of Reference [REP5-007].  

Table 4-1 Size of Open Space Land subject to compulsory acquisition 

Plot  Size in square metres   

3-01 112,339  

5-06 120,476  

5-09 9,794  

5-12 31,487 

5-15 84,646  

5-22 287  

TOTAL 359,029 

 

Table 4-2 Size of Replacement Land subject to compulsory acquisition 

Plot Size in square metres   

5-13 172,136 

6-20 191,688 

Total 363,824 

 

4.3 Review potential informal use of the replacement land and 
recent signage.   

4.3.1 The Applicant explained that since Compulsory Acquisition Hearing 1 (CAH1), it 
had erected signs making clear that the replacement land (plots 5-13 and 6-20) 
are private. The Applicant considered this necessary following queries from the 
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Examining Authority at CAH1 about the potential informal use of the land.  The 
Applicant explained that these signs which identified the land as private 
property were subsequently defaced. The Applicant had replaced the signs as a 
consequence.  

4.3.2 The Applicant informed the ExA that two signs were wrongly erected in the 
existing Wigmore Valley Park (i.e. the open space and not the replacement 
land) and were removed within a matter of days once the Applicant became 
aware of the error, for which it apologises. 

4.3.3 The Applicant explained that following comments from Interested Parties (e.g. 
Friends of Wigmore Park (FoWP) [REP5-069]) it had put in place more regular 
checks of signage. Photos of defaced signs being removed are included at 
Appendix A. The Applicant confirmed that it has never displayed signs on the 
replacement land indicating that the land is open space. The Applicant has 
considered fencing the replacement land but this is not considered practical.  It 
would be disproportionate from a cost perspective (given that signage is 
sufficient) and unnecessarily confrontational to Interested Parties . The absence 
of fencing does not affect the fact that the land is not open space and that there 
is no permission for persons to use it as such. 

4.3.4 The Applicant acknowledged that there is a ’formal’ public footpath network (i.e. 
Public Rights of Way) across the replacement land. The Applicant explained 
that these footpaths are clearly set out within the application documents, in the 
Streets, Rights of Way and Access Plans [APP-022]. The Public Rights of 
Way Proposals plans, which are part of the Streets, Rights of Way and 
Access Plans [APP-022], confirm that Work Nos. 5b (05)-(07) involve 
changing the status of the footpaths to bridleways, and new lengths of 
bridleway.  

4.3.5 The Applicant explained that to the extent that members of the public were 
straying from the formal footpath network, and making use of informal 
pathways, there has been no permission given from the Applicant and such use 
is unauthorised.  To the extent that any such permission may have been implied 
by members of the public using the informal paths, a landowner such as Luton 
Rising is permitted to withdraw such permissive use at any time. That has been 
actioned by the Applicant by the putting up of signs.     

4.3.6 The Applicant also explained that the nature of any of the suggested informal 
usage of the land is linear (e.g. informal usage of field boundaries for walking), 
and not spatial in the sense it could be said that the land taken as a whole is 
being used for public recreation.   

4.3.7 The Applicant clarified that the replacement land was currently still arable 
although it had been deliberately left fallow for last few years (so is treated as 
grassland rather than arable as part of the application), as early preparation for 
use as future open space (part of management to reduce historic nutrient 
enrichment – to allow for greater future biodiversity interest).  

4.3.8 In response to points raised by the ExA on earlier statements by the Applicant 
on the use of the land (made at CAH1), the Applicant clarified that any 
comments on the informal use of the replacement land did not mean that any 
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such use was authorised, and to the extent that such use was assumed by third 
parties to be authorised it should now be considered withdrawn.  

4.3.9 In response to queries from the ExA on official use of the replacement land, the 
Applicant notes that FoWP have been asked to provide evidence of historic use 
of the replacement land at Deadline 6 (CAH2 Action Point 7). 

4.3.10 Post hearing submission: The Applicant has seen no evidence of historic use 
of the replacement land as claimed by Interested Parties. Given that the land 
was used for agriculture, the Applicant considers it unlikely that it has been in 
use by the public at large. The Applicant will consider and respond to the written 
evidence due to be submitted by FoWP at Deadline 6 under Action Point 7. 

4.3.11 The Applicant noted that paradoxically, some Interested Parties had previously 
suggested that the replacement land was not suitable for use as replacement 
land, but now they appear to be arguing that the land is suitable and was in fact 
already being used. The Applicant considered it clear that the land was 
previously used for agriculture based upon the historic images available 
identifying tractor lines. The Applicant made clear that any permissive use of the 
field borders does not equate to use of the land as the open space, and at no 
time has an application been made to designate such paths formally. 

4.3.12 In response to queries from the ExA on the Applicant’s use of “public at large” in 
its Deadline 4 submission: Applicant’s response to Compulsory Acquisition 
Hearing 1 Actions 14-17: Wigmore Valley Park [REP4-071], the Applicant 
explained that it considered the amount of use material and relevant to the 
consideration of what constitutes public recreation. Beyond the evidence 
submitted (e.g. in FoWP’s Deadline 5 submission [REP5-069]) (which the 
Applicant does not accept for the reasons set out above at paragraph 4.3.11) 
the Applicant was not aware of any widespread evidence of public use. The 
Applicant considers the amount of use a relevant factor. 

4.4 Review of anticipated experience by users of the replacement 
land over time from the point that it is ‘accessible to the public’, 
including potential loss of pathway from Eaton Green Road.  

4.4.1 In response to queries from the ExA on whether “accessible to the public” is the 
same as open, the Applicant clarified its view that “accessible to the public” was 
the most appropriate phrase given the uncertainties around what constitutes 
open. 

4.4.2 The Applicant explained that the works on open space and replacement land 
are collectively and satisfactorily secured by the following commitments and 
controls: 

a. Requirement 9 (landscape and biodiversity management plan) in the Draft 
DCO [REP5-003] secures the development of the replacement land in 
accordance with the landscape and biodiversity management plan; 

b. Article 35 of the Draft DCO [REP5-003] gives effect to section 131 of the 
Planning Act 2008. This article (i) prevents the Applicant from taking 
ownership of the existing open space land without providing replacement 



  

London Luton Airport Expansion Development Consent Order 
  

Applicant's Post Hearing Submission - Compulsory Acquisition Hearing 2 (CAH2) 

 

TR020001/APP/8.133 | December 2023  Page 9 
 

land and (ii) at sub-paragraph (3) requires a scheme which must be 
certified by the relevant planning authority in respect of the replacement 
land; 

c. the Code of Construction Practice [REP4-012] has been amended to 
make clear that works cannot commence in Wigmore Valley Park until the 
replacement open space is “accessible to the public”;  

d. Post-hearing submission: although not mentioned during CAH2, two 
further relevant controls are: 

i. Requirement 5 of the Draft DCO, the effect of which is that the 
detailed design of the park works must be approved by the relevant 
local planning authority.  The design must accord with the Design 
Principles [REP5-034] which include specific design principles for 
Wigmore Valley Park at page 11.  Furthermore, the design must not 
give rise to materially new or different effects compared to those 
reported in the Environment Statement. Requirement 5 requires 
provision of a timetable for undertaking the works, along with 
notification of commencement and completion of the park works. 
Lastly, the relevant local planning authority can request further 
information about the park works before making its decision on the 
application to discharge the requirement; 
 

ii. Requirement 8 of the Draft DCO, which will secure a landscaping 
scheme for the replacement land in accordance with the Strategic 
Landscape Masterplan [APP-172] and the Design Principles 
[REP5-034].  The Strategic Landscape Masterplan contains 
various commitments in relation to Wigmore Valley Park, 
specifically on page 9.   

4.4.3 Post hearing submission: The Applicant acknowledges the ExA’s concern 
that “accessible to the public” could be construed narrowly. However, the 
Applicant would not simply be able to replace existing signage on the 
replacement land with “open space” and be authorised to carry out works on the 
existing open space land within Wigmore Valley Park.  The Applicant must 
instead comply with the strict obligations set out in paragraph 4.4.2 above. The 
Applicant would consider a range of matters prior to declaring the park 
accessible to the public, including practical completion of works by its 
contractor.  The Examining Authority can be confident that the range of controls 
listed above would ensure the provision of high quality replacement land at the 
point it is open to the public. 

4.4.4 In response to the ExA’s query around whether the local planning authority 
would have sufficient information before them to be satisfied that the 
replacement land would be no less advantageous, the Applicant commented 
that it would be a matter for the ExA and the Secretary of State to be satisfied 
that the test in section 131 of the Planning Act 2008 is met, having regard to the 
Applicant’s proposals for the replacement land and the control documents and 
processes that are proposed by the Applicant (as above) to secure the 
necessary outcomes for the replacement land. 
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4.4.5 The Applicant also made clear, following queries from the ExA, that the 
replacement land would not automatically be of equal quality to the existing 
open space land at the time it becomes accessible to the public. The Applicant 
explained that this is not an unusual position as replacement land inevitably 
takes time to mature. It would significantly impede infrastructure projects if 
promoters of such projects had to wait a number of years to align the quality of 
areas of replacement open space with quality of existing open space before 
being able to carry out their works. The Applicant noted that a large portion of 
the existing park remained untouched by its proposals and would therefore 
remain of the same quality.  

4.4.6 In response to queries from the ExA relating to the loss of an access near Eaton 
Green Road, the Applicant clarified that this access would not be lost. The 
pavement along the access road appears on the Applicant’s Strategic 
Landscape Masterplan [APP-172] but will be subject to detailed design 
proposals. The Applicant confirmed that there is no intention to fence off this 
existing entrance though this is all subject to detailed design. 

4.4.7 In response to concerns highlighted by the ExA from Richard Choppin [REP5-
083] the Applicant stated that the land being acquired was not of great quality 
(as it was overlooking the airport and runway). The Applicant set out a number 
of benefits relating to the creation of the replacement open space land, 
particularly on noise and visual mitigation. The Applicant noted that the 
replacement land was further away from the runway and would include 
vegetation. Views from the replacement land towards the airport would include 
intervening landform and vegetation and not direct views into a surface level car 
park. The proposed car park will be screened by landform and vegetation. 

4.4.8 The Applicant confirmed that there would be an embankment as part of its 
replacement land proposals. Whilst the Applicant noted comments on a new 
bund, it highlighted that there was already an existing bund in the area. The 
Applicant explained that the new bunding proposals provided audio and visual 
mitigation for users of the park.  

4.4.9 In response to concerns raised by Interested Parties about some land not being 
open to the public, the Applicant clarified that there is an area of land intended 
for habitat creation and biodiversity net gain that will not be for open access. 
However, this area is not part of the replacement land area and does not form 
part of any open space calculation.  

4.4.10 The Applicant also explained that there is no prohibition on the replacement 
park being in another county (or in this case, extending into another area). 

4.4.11 Post hearing submission: The ExA will note that plots 5-13 and 6-20 are 
directly adjacent to the existing park. 

4.4.12 The Applicant noted comments from the ExA and LBC on the Luton Local Plan, 
and noted that the applicability of such policies is a matter of judgement for the 
ExA.  
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4.4.13 Action point 6: Provide a response on how policies LLP6 and LLP27 
should be applied with particular reference to loss of Wigmore Valley 
Park. 

4.4.14 Post hearing submission: The Applicant will provide its commentary on the 
applicability of LLP27 and LLP6 at Deadline 7 in response to LBC’s comments 
expected at Deadline 6. 

5 AGENDA ITEM 4: SECTIONS 127 AND 138 OF THE PA2008 AND 
SCHEDULE 8 OF THE DRAFT DCO – PROTECTIVE 
PROVISIONS 

5.1 Applicant to provide an update on the progress with the 
drafting/agreement on Protective Provisions. 

5.1.1 In response to this agenda item, the Applicant confirmed that negotiations with 
Thames Water and UKPN on protective provisions/side agreements had now 
concluded successfully. The Applicant reported that negotiations with Affinity 
Water remained ongoing. 

5.1.2 The Applicant explained that its intention with these parties was to conclude 
side agreements relating to protective provisions, rather than to include 
protective provisions on the face of the Order. Following completion of the 
agreements, the Applicant would seek the withdrawal of any objections made 
by these parties before the ExA. The Applicant expects such withdrawals to be 
made prior to the close of examination.  

5.1.3 The Applicant further explained that where an agreement had not been reached 
by the close of examination, the Applicant’s view was that the existing protective 
provisions within the Draft DCO [REP5-003] would offer adequate protection. 
The Applicant agreed with the request from the ExA to submit a section 137 
case by Deadline 9 where it was likely that an agreement would not be reached 
at that point.  

5.1.4 On protective provisions for Network Rail (NR), the Applicant notified the ExA 
that it was currently waiting for a meeting to be arranged with NR and their 
representatives. The Applicant explained that NR now had the information they 
had requested from the Applicant but it was not clear to the Applicant whether 
NR required further internal authorisation before progressing discussions.  The 
Applicant remains of the view that an agreement can be reached prior to the 
close of examination. 

5.1.5 On protective provisions for National Highways (NH), the Applicant explained 
that significant progress had been made and that revised drafting had been 
included within the latest version of the Draft DCO [REP5-003]. However, 
discussions on the bond referred to in the protective provisions (see paragraphs 
37 (definition of bond sum) and 47 (security) of the protective provisions at Part 
5, Schedule 8 to the Draft DCO) remained ongoing.  The Applicant and NH both 
share the view that it is likely that an agreement will be reached prior to the 
close of examination. The Applicant agreed to update the ExA at future 
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deadlines as progress is made with NH and any other party on protective 
provisions. 

5.2 Review of whether additional protective provisions need to be 
included within Schedule 8. 

5.2.1 Negotiations with Network Rail remain ongoing, which include consideration of 
the need for protective provisions.  Otherwise the Applicant is not expecting any 
further protective provisions to be incorporated within the Draft DCO [REP5-
003].   

6 AGENDA ITEM 5: SECTION 135 OF THE PA2008 – CROWN 
LAND 

6.1 Applicant to provide a brief update on the progress of obtaining 
Crown consent. 

6.1.1 The Applicant informed the ExA that it had now obtained a disclaimer from 
solicitors for the Crown Estate for the 13 interests belonging to Birkby Ltd. 
Those interests had since been removed from Part 4 of the Book of Reference 
[REP5-007] and Crown Land Plans [REP5-011]. The Applicant also holds 
evidence of disclaimer of other crown interests (or confirmation from the Crown 
that such interests are not Crown interests), already removed from the Book of 
Reference.  

6.1.2 The Applicant confirmed that it would submit evidence of disclaimed interests to 
the ExA.  

6.1.3 Action Point 8. Submit the correspondence from the relevant 
representatives for the Crown Estate confirming that they no longer have 
an interest in the plots previously identified as having a crown interest. 

6.1.4 The Applicant updated the ExA on the outstanding crown land plot (2-46). The 
Applicant is in contact with the relevant government department and remains 
hopeful that consent under section 135 can be obtained prior to the close of 
examination. 

7 AGENDA ITEM 6: FUNDING 

7.1 Applicant to provide a brief overview of the updated funding 
statement submitted at Deadline 5 [REP5-009]. 

7.1.1 The Applicant noted that comments had been made by Interested Parties on  
LBC’s decision to invest in the expansion of the airport. The Applicant 
acknowledged that the ExA had correctly noted that any investment decisions 
by LBC are not a matter relevant to the DCO. The Applicant is London Luton 
Airport Limited (trading as Luton Rising) rather than its shareholder LBC. 

7.1.2 The Applicant noted that the Funding Statement [REP5-009] had been 
provided by Luton Rising, the Applicant, rather than LBC. In accordance with 
the relevant guidance (Planning Act 2008: guidance related to procedures for 
compulsory acquisition of land, DCLG, 2013) the statement was only required 



  

London Luton Airport Expansion Development Consent Order 
  

Applicant's Post Hearing Submission - Compulsory Acquisition Hearing 2 (CAH2) 

 

TR020001/APP/8.133 | December 2023  Page 13 
 

as a consequence of the compulsory acquisition powers within the Draft DCO 
[REP5-003]. Without such powers, there is no requirement for a Funding 
Statement. The Applicant noted that in line with the guidance, the Funding 
Statement needs to: 

e. confirm that there is a reasonable prospect of the requisite funds for 
acquisition becoming available within the statutory period, and that the 
resource implications have been taken account of; and  

f. give as much information as is possible about the costs and resource 
implications of implementing the Proposed Development. 

7.1.3 The Applicant provided a brief overview of the contents of the updated Funding 
Statement [REP5-009]. In summary, the updated document: 

a. Provides a more detailed breakdown of the costs of compulsory acquisition 
and the timing of the expenditure (Table 1 and Table 2).  

b. Confirms how the Applicant will meet these costs and when (paragraphs 
2.2.6 and 2.2.7).  

c. Provides a more detailed breakdown of the costs of implementing the 
Proposed Development and the timing of proposed expenditure (Table 3 
and Table 4).  

d. Provides more details about the cashflows projected for the expanded 
airport (Table 5) demonstrating that the Proposed Development is more 
than capable of being funded from the net revenues generated by the 
airport.  

e. Provides a new analysis demonstrating that there is a live and active 
investor market for airport expansion projects and sets out feedback from 
the soft market testing with potential lenders (section 4.2).   

f. Confirms the preferred and intended approach to the delivery of Phase 1 
of the Proposed Development (paragraph 4.3.1) and provides a letter of 
support from the operator confirming its commitment to the project 
(Appendix C).  

g. Includes a support letter from Arup setting out the qualifications and 
experience of the Director responsible for the financial work (Appendix A).  

h. Includes a support letter from CBRE setting out the qualifications and 
experience of the Director responsible for the compulsory acquisition 
valuation work (Appendix B). 

7.2 Review of the resource implications of both acquiring the land 
and implementing the project for which the land is required. 

7.2.1 The Applicant summarised that the resource implications of acquiring the land 
are approximately £171m after forecasting for future inflation. Of that, 
approximately £158m is expected to arise after the end of the current 
concession (2033 onwards). Only approximately £13m is expected to arise in 
the current concession period. Of this amount, only approximately £2m would 
arise before 2030.  
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7.2.2 The Applicant explained that it would fund these land costs from its concession 
fee from the airport. In response to queries from the ExA, the Applicant 
confirmed that it had other revenue streams beyond the concession agreement.  

7.2.3 Action Point 9: Provide further details regarding what the concession fee 
is used to fund including a breakdown for the last five years of ‘normal’ 
operation (i.e. not years affected by the pandemic) of what the concession 
fee was and the number of passengers for that year 

7.2.4 Based on forecasted passenger numbers, the Applicant is anticipating 
approximately £600-800m of concession income to be generated by end of 
current concession. The Applicant’s Phase 2a land costs arise after 2033 with 
the last payment expected to be due in 2046. These payments will also be met 
by the concession fee, and other finance raised to deliver capital works. 

7.2.5 The Applicant explained that the Proposed Development’s overall resource 
implications (excluding land) are approximately £2.6bn (or approximately 
£4.1bn when adjusted for inflation using the best available forecasting). Of the 
£4.1bn, the Applicant explained that £3.4bn relate to costs anticipated to be 
funded by the airport and £0.7bn are costs expected to be funded by third 
parties in relation to ancillary assets such as the fuel farm, new hangars, and 
solar power investments..   

7.2.6 The Applicant further explained that £416m of the £4.1bn is expected to arise 
before 2033 (i.e. within the current concession) with the remainder arising after 
this date. The Applicant expects the works to Terminal 1 to be financed by the 
operator under a commercial arrangement. 

7.2.7 Post hearing submission: In response to queries from the ExA on the 
concession fee at CAH 2, the Applicant stated that there is no minimum level of 
concession fee. This statement was incorrect, and the Applicant apologises for 
any confusion caused.  The minimum level of the concession fee is currently 
£6.9m, a figure which rises in line with inflation. The concession fee is 
predominantly linked directly to passenger numbers1.  

7.2.8 The Applicant holds cash in excess of £10m which has been allocated to future 
land and compulsory acquisition costs. The Applicant informed the ExA that its 
concession fee income increases with the Retail Price Index (RPI), but many of 
its costs (notably interest payments) are fixed.  Therefore, even before 
passenger growth, it expects to receive real term increases in income. The 
Applicant agreed to provide a breakdown of how the concession fee has been 
used over the five years pre-dating Covid-19.  

7.2.9 Post hearing submission: The response to CAH2 Action 9 is provided in 
Table 1.1 and includes in Appendix C the Applicant’s audited accounts for the 
periods 2015-16 to 2019-20 (in total five sets of accounts).  

 
1 The concession fee is based on the number of work units, where one work unit is one passenger or 100kg 
of freight.  The vast majority of the fees come from passenger trips, with freight income accounting for less 
than 1% of the concession fee.  
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7.2.10 The ExA queried the passenger numbers connected to the £10m free cash flow 
figure for 2023-24 and the Applicant explained that this is based on 
approximately 17 million passengers.  

7.2.11 Post hearing note: In response to CAH2 Action 9, the Applicant has provided 
information of passenger numbers,  along with the financial position of the 
Applicant over the five years, in Appendix C6. 

7.2.12 In the period to the current end of the concession in 2032 the total amount of 
income the Applicant will derive is forecast to be between approximately £600m 
- £800m which it can use to meet compulsory acquisition, temporary possession 
and Part One liabilities as they arise.  Out of the £600m - £800m the Applicant 
confirmed its free cash flow (income less operating costs, interest payments 
and charitable donations) over the next 10 years was expected to be in excess 
of £100m, and well in excess of the £10m compulsory acquisition costs (current 
2023/24 prices).  

7.3 Whether adequate funding would be available to cover the cost 
of compulsory acquisition,/temporary possession and Part One 
claims within the statutory period following the draft DCO being 
made, if the application is approved. 

7.3.1 The Applicant noted that Luton Rising’s accounts had already made an 
allowance of £10m to cover for compulsory acquisition costs relating to the 
application for development consent. This information is not yet publicly 
available as the 2023/24 set of accounts is not due to be published until next 
year. However, the Applicant agreed to provide a copy of the 2022/23 accounts 
to the ExA once they are published in the New Year (provided they are 
published prior to the close of examination). This is recorded as CAH2 Action 
Point 10.  

7.3.2 Action point 10: Provide the ExA with a copy of the Financial Report for 
Luton Rising for the financial year 2022/23 if it is agreed before the close 
of the Examination.  

7.3.3 The Applicant explained that while Luton Rising makes contributions to LBC, 
e.g. through repayment of loans, rent or contributions to the local area, a 
dividend has not been paid recently and is not due to be paid for at least a 
further two financial years in order to rebuild cash reserves.  

7.3.4 In response to queries from the ExA on the size of property cost estimates in 
the Funding Statement [REP5-009], and particularly why the figure was high 
when the Applicant owned or controlled most of the land, the Applicant 
explained that a large proportion of the costs are to cover Rule 6 disturbance 
and other such compensation costs. Most of these  costs relate to a few specific 
large properties. 

7.3.5 In response to queries from the ExA relating to what is comprised within “Rule 6 
is compensation for disturbance” as referred to in the Funding Statement 
[REP5-009], the Applicant clarified that this does not include costs for noise 
insulation. Rather it is compensation for disturbance relate to loss payments, 
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fees and moving payments. It also includes compensation for taking temporary 
possession. 

7.3.6 In response to queries from the ExA on use of a 50-year payback period the 
Applicant clarified that a 50-year period was assumed for modelling the finances 
for the Proposed Development, in accordance with best practice. This period 
allowed for 10 years of the existing concession, and an additional 40 years’ for 
a new arrangement following the end of the current concession. The Applicant 
explained that this is a standard period of time based on other schemes of this 
scale and is in line with market norms.   

7.3.7 The Applicant noted comments from FoWP and agreed to provide a written 
response once FoWP has submitted its comments in writing.  

8 AGENDA ITEM 7: WHETHER THE PURPOSES OF THE 
PROPOSED COMPULSORY ACQUISITION ARE LEGITIMATE 
AND WOULD JUSTIFY INTERFERING WITH THE HUMAN 
RIGHTS OF THOSE WITH INTEREST IN THE LAND AFFECTED 

8.1.1 The Applicant notes that this agenda item was deferred Written Questions.  

9 AGENDA ITEM 8: CONSIDERATION OF DUTIES UNDER THE 
EQUALITY ACT 2010 

9.1.1 The Applicant notes that this agenda item was deferred to CAH2 Action Points 
and Written questions. A response to question 7 of the CAH2 Action Points is 
available at the Applicant’s response to question 7 in Table 1.1 below.   

10 AGENDA ITEM 9: ACTION POINTS ARISING FROM THE 
HEARING 

10.1.1 See Table 1.1 below 

11 AGENDA ITEM 10: ANY OTHER BUSINESS 

11.1.1 The Applicant did not make any submissions under this agenda item. 

 

 
 
 
 
 
 
 
  



London Luton Airport Expansion Development Consent Order Applicant's Post Hearing Submission - Compulsory Acquisition Hearing 2 (CAH2)

TR020001/APP/8.133 | December 2023  Page 17 

Table 11-1:  Applicant’s Response to CAH2 Action Points (NB: Any missing action below was addressed to another third party) 

Action / 
Question 

Description When Applicant’s response 

Action 1 no Deadline 6 The Applicant has submitted an updated 
Status of Negotiations/Compulsory 
Acquisition Schedule at Deadline 6 
[TR020001/APP/8.34]. 

Action 4 Provide an update on the progress of 
discussions about establishing a Community 
Trust for the future management of Wigmore 
Valley Park (indication that this would be 
secured by means of Section 106) 

Deadline 7  The Applicant notes this action and will 
draft a response for Deadline 7. 

Action 6 Provide a response on how policies LLP6 
and LLP27 should be applied with particular 
reference to loss of Wigmore Valley Park 

Deadline 6 The Applicant notes this action is for LBC 
at Deadline 6 and will provide comments 
on LBC’s response at Deadline 7. 

Action 8 Submit the correspondence from the 
relevant representatives for the Crown 
Estate confirming that they no longer have 
an interest in the plots previously identified 
as having a crown interest 

Deadline 6 This is available at Appendix A. 

Action 9 Provide further details regarding what the 
concession fee is used to fund including a 
breakdown for the last five years of ‘normal’ 
operation (i.e. not years affected by the 
pandemic) of what the concession fee was 
and the number of passengers for that year 

Deadline 6 The Applicant regards the financial years 
2015/16, 2016/17, 2017/18, 2018/19 and 
2019/20 as the last five years of ‘normal’ 
operations unaffected by the Covid-19 
pandemic given that Britain went into 
lockdown on 23 March 2020. The 
passenger numbers for March 2020 did 
show some reduction, but not to a 
material effect. The numbers for 
passengers will differ from those reported 
by the Civil Aviation Authority as the 
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Action / 
Question 

Description  When  Applicant’s response  

figures included here relate only to fee 
paying passengers (i.e. exclude minors 
below the age of 2, passengers in transit, 
returning crew members and other de 
minimus categories). 
 
The Applicant includes the audited 
accounts for these five years at 
Appendices C1, C2, C3, C4 and C5. 
From these appendices the Applicant has 
prepared a summary which removes the 
impact of values that are only book 
entries and which make it more difficult to 
understand the underlying position of the 
company. 
 
The passenger numbers and summary 
document is included at Appendix C6.   
 
 
 
 
 
 
 

 

Action 10 Provide the ExA with a copy of the Financial 
Report for Luton Rising for the financial year 
2022/23 if it is agreed before the close of the 
Examination 

As soon as 
available.  

The Applicant will seek to provide a 
response prior to the close of 
examination, provided that the report 
becomes available. 
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Action / 
Question 

Description  When  Applicant’s response  

Action 11 Remaining questions from the script to be 
asked as written questions (see separate 
table below) 

Deadline 7 N/A 

 

Question 1 Paragraph 3.1.2 in previous funding 
statement [APP-012] gave the estimated 
total project cost as £2,700 million in 
2022/23. In the new funding statement 
[REP5-009] it has two figures, capital cost 
estimate £2,612m in 2022/23 or approx. 
£3,400m in forecast outturn prices. Please 
explain the difference between the two sets 
of figures and why one of these figures is 
lower than previously stated given that since 
the original funding report was prepared (27 
Feb 2023) interest rates and material and 
labour prices have increased.  

Deadline 7 

 

The Applicant notes this question and will 
draft a response for Deadline 7.  

 

Question 2 Table 3 [REP5-009] provides a very high-
level breakdown of capital cost under the 
headings of airfield/ landside/ platform/ 
terminal 1/ terminal 2/ noise insulation 
scheme. However, there is no further detail, 
with the exception of the noise insulation 
scheme, behind how these figures were 
achieved or what they consist of e.g. where 
would the cost for DART extension between 
T1 and T2 sit? Is it possible to provide some 
further detail of the works that would sit 
under these headings? Given capital cost 
over runs do these figures include a 
contingency budget or is this a separate 
figure and if so what is it? 

Deadline 7 

 

The Applicant notes this question and will 
draft a response for Deadline 7.  
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Action / 
Question 

Description  When  Applicant’s response  

Question 3 

 

Can you provide further explanation 
regarding what constitutes third party 
investments (low carbon heating and cooling 
energy centre, new fuel farm and pipeline 
connection, new hangers, new hotel and 
Solar PV, Battery and EV charger 
investments) i.e. is the assumption that 
these would be funded and provided by a 
third party or funded by the Applicant and 
provided by a third party and would any of 
them deliver a future revenue stream for the 
Airport? 

Deadline 7 

 

The Applicant notes this question and will 
draft a response for Deadline 7.  

Question 4 

 

Table 5 [REP5-009] provides details of what 
inflation rate was used for the capital cost, 
given that inflation rates are currently rising 
have the figures been stress tested for 
higher inflation rate scenarios, if not, why not 
and if so at what level? 

Deadline 7 

 

The Applicant notes this question and will 
draft a response for Deadline 7.  

Question 5 

 

Please expand on what you mean in 
paragraph 4.2.3 [REP5-009] and how this 
would affect funding? 

Deadline 7 

 

The Applicant notes this question and will 
draft a response for Deadline 7.  

Question 6 

 

Given concerns about the state of the 
Council’s finances/ number of local councils 
who have financial issues and having to 
declare themselves bankrupt, if the Council 
did have to issue a 114 Notice how would 
this impact deliverability of scheme/ securing 
of finances given one of the finance options 
would be for the Council to raise the 
funding? 

Deadline 7 

 

The Applicant notes this question and will 
draft a response for Deadline 7.  
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Action / 
Question 

Description  When  Applicant’s response  

Question 7 

 

The ExA asked a question regarding how the 
Applicant has had regard to the Equalities 
Act in relation to Compulsory Acquisition 
(CA) and Temporary Possession (TP) and 
asked whether any Affected Persons have 
been identified as having protected 
characteristics and if so what regard has 
been had to them  
[Question CA.1.6, PD-010]. 
 You did provide a response at D4 [REP4-
056] where the ExA were directed to the 
Statement of Reasons [AS-071] and the 
Equality Impact Assessment (EIA) [AS-129]. 
The EIA makes a broad assessment of 
impacts on various groups but as far as I can 
see does not contain any specific reference 
to CA and TP. It  
talks about mitigations in broad terms and 
section 13.3 of the Statement of Reasons 
[AS-071], which consists of the consideration 
of duties under the Equality Act, refers back 
to the EIA it does not provide a specific 
assessment in relation to CA/ TP. So in 
context of CA and TP are there any people 
or groups who  
have been identified as having protected 
characteristics who would be affected and if 
there are, has an assessment been 
undertaken? If not, why not and should it be? 
Did the assessment include Category 3 
parties, if not why not?  

Deadline 7 

 

The Applicant notes this question and will 
draft a response for Deadline 7. 

 

 



  

London Luton Airport Expansion Development Consent Order 
  

Applicant's Post Hearing Submission - Compulsory Acquisition Hearing 2 (CAH2) 

 

TR020001/APP/8.133 | December 2023  Page 22 
 

Action / 
Question 

Description  When  Applicant’s response  

And should it, as there are a significant 
number of Relevant Representations (RR) 
who have referred to the impacts on the 
elderly, disabled, children, mental health etc 

Question –8 Have either the Statement of Reasons [AS-
071] or the EIA [AS129] been reviewed since 
the application was submitted and in 
particular in light of RRs to ensure that 
everything has been done to ensure anyone 
with protected characteristics has been 
captured and assessed to ensure 
compliance with the Equality Act 2010? 

Deadline 7 

 

The Applicant notes this question and will 
draft a response for Deadline 7.  

Question 9 The reprovision of Prospect Day Nursery 
appears to be based on an assessment of 
need at time of relocation. Given the loss of 
the facility is highlighted as a major 
significant effect in the Environmental 
Statement and would be affecting persons 
with protected characteristics, why is its 
reprovision subject to this proviso? Is it 
acceptable? 

Deadline 7 

 

The Applicant notes this question and will 
draft a response for Deadline 7. 
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Appendix A – Sign Upkeep Photos 
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Appendix B – Crown Consents 

Appendix B1 – Disclaimer notice (Tea Green Golf Company Ltd) 

  



 

 
 

 

                                                                                                                                                                                                       

                                                                                                                                                                                           
Form BVC.10 

August 2004 Edition 
T S Ref: BV22302017/1/CE 
 
 

Notice of Disclaimer under s.1013 of the Companies Act 2006 
 

DISCLAIMER OF WHOLE OF THE PROPERTY 

 
1. In this Notice the following shall apply: 
 
 
Company Name: 

 
TEA GREEN GOLF COMPANY LIMITED 

  
 
Company Number: 

 
06325350 

 
Interest: 

 
Leasehold 

 
Title Number: 

 
HD374617 

 
Property: 

 
The Property situated at and described as 
Golf Driving Range, Wandon End, Luton, 
Bedfordshire LU2 8NX being the land 
comprised in the above mentioned title 

 
Treasury Solicitor: 

 
The Solicitor for the Affairs of His Majesty's 
Treasury of PO Box 2119, Croydon (DX 
325801 Croydon 51). 

 
 
2. In pursuance of the powers granted by s.1013 of the Companies Act 2006 the Treasury Solicitor as 

nominee for the Crown (in whom the property and rights of the company vested when the Company 
was dissolved) hereby disclaims the Crown's title (if any) in the Property the vesting of the Property 
having come to her notice on 13 December 2022. 

 
 

Dated   22 February       2023 
 
 

 
 

Assistant Treasury Solicitor 
(Section 3 Treasury Solicitor Act 1876) 
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Appendix B2 – Ministry of Defence Restrictive Covenant 

  



From:  
Sent: 20 June 2023 17:00
To: Walker, Stephen @ London HH 
Subject: RE: 20230620 - Luton Airport – MOD Restrictive Covenants

External

Good Afternoon Stephen,

Apologies for the delay in responding.

I have now heard back from the National Archives, the Air Historical Branch and have advice
from our Legal team.

Unfortunately neither National Archives or Air Historical Branch have any record of the

Conveyance dated 4th February 1955 made between (1) The Minister of Supply (Vendor) and (2)
Luton Corporation (Purchasers) (“the Conveyance”).

The specifics of the rights contained in the Conveyance are therefore unknown.  The Secretary of
State for Defence no longer has any interest in land in the area, and is not aware of who is the
current beneficiary of the rights.

Kind Regards,

Dave 

David Tye 
Senior Estate Surveyor   
Estates – Land Management Services 

Please note that as from 1st May 2022 my working days will be Tuesday – Thursday. 

Due to covid-19 I am mainly working from home until further notice. 

Defence Infrastructure Organisation 
LMS, Swales Pavilion  
RAF Wyton | Huntingdon | PE28 2EA | 
Mobile: 07787 004507 
SKYPE: 0300 168 3763 
Email:    
Website: www.gov.uk/government/organisations/defence-infrastructure-organisation  


Defence Infrastructure Organisation
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Appendix B3 – Disclaimer notice (Birkby Ltd) 
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6 New Street Square, London EC4A 3BF 
Tel: +44 (0)20 7685 1200 
 

Atria One, 144 Morrison Street, Edinburgh EH3 8EX 
Tel: +44 (0)131 314 2112 
 

Burges Salmon LLP is a limited liability partnership registered in England and Wales (LLP number OC307212, SRA ID 401114), and is authorised and 
regulated by the Solicitors Regulation Authority.  It is also regulated by the Law Society of Scotland. Its registered office is at One Glass Wharf, Bristol, 
BS2 0ZX.  A list of the members may be inspected at its registered office. Further information about Burges Salmon entities, including details of their 
regulators, is set out on the Burges Salmon website at www.burges-salmon.com. 

 

 

For the attention of: Sharif Adama 
Senior Land Consultant 
WSP 
WSP House  
70 Chancery Lane  
London  
WC2A 1AF  
 
 
 

 One Glass Wharf 

Bristol BS2 0ZX 

Tel: +44 (0)117 939 2000 

email@burges-salmon.com 

www.burges-salmon.com 

DX 7829 Bristol 

   
 

By email:  

 
Our ref: SO03/SO03/RO01/31932.10201/DAY   10 October 2023 

 

 

When telephoning please ask for: Shelley Day 

 

Dear WSP,  

Property: Land and buildings on the south side of Eaton Green Road, Luton (comprised in former 
freehold title BD106056)  
Company: Birkby Limited (dissolved)  

Thank you for your email of 28th September 2023.   

BACKGROUND 

Following the disclaimer of the Property by the Treasury Solicitor, the Property may be deemed subject to 
escheat to the Crown at common law.  By longstanding convention, properties that are subject to escheat fall 
to be dealt with by The Crown Estate, for whom this firm acts.  However, as will be apparent from this letter, 
The Crown Estate should not be regarded as the current owner of the Property, at least in any conventionally 
understood sense. 

POLICY 

In accordance with legal advice given on previous occasions, The Crown Estate does not propose to take any 
action which might be construed as an act of management, possession or ownership in relation to the Property, 
since to do so may incur upon it liabilities with which the Property is, or may become, encumbered. Neither this 
letter nor any other correspondence passing between us should be construed as such an act.   

The reasoning behind this approach is that The Crown Estate does not accept that it should be, in effect, the 
guarantor of last resort for companies and individuals who have failed financially, leaving onerous property in 
their wake.  To do so would not be an appropriate application of The Crown Estate's revenues, nor is it a 
function envisaged for The Crown Estate by Parliament.  Properties which may be subject to escheat are not 
infrequently onerous in nature and many have little or no monetary value.  The total cost of all potential past, 
present and future liabilities connected to such properties, of which there are many, would be enormous.  As 
The Crown Estate accounts to the Treasury for its operating surplus, such cost would end up as a burden on 
the public purse. 

In practical terms, this means that The Crown Estate cannot assist with securing any agreements and 
consents under section 135(1) Planning Act 2008 as mentioned in your email.     

x
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Equally, The Crown Estate cannot undertake any steps to repair or carry out remedial work to the Property, 
nor can it consent to such works being carried out.  However, we would also point out that it is highly unlikely 
that The Crown Estate would seek to interfere with any works carried out by an appropriate body that has the 
requisite power and ability to remedy the issues.  Please note that any such works would be carried out 
entirely at the risk and expense of those executing them. 

A POSSIBLE SOLUTION 

The Crown Estate has a limited remit in relation to the Property, which is now effectively ownerless and the 
only action that it may take is to transfer a new freehold interest in the Property to an appropriate person or 
body.   

In relation to disposals of the Crown's interest, please note:  

(a) The Crown Estate can only sell the whole of the land subject to escheat in one transaction, as 
to sell part may constitute an act of management in respect of the remainder;  

(b) The Crown Estate would require all potentially interested or affected parties to be consulted 
prior to any sale, although unanimity of agreement of all consulted parties is not always a 
prerequisite for a sale; 

(c) any sale would be subject to any mortgages, legal charges or other encumbrances which might 
exist against the former freehold interest; and  

(d) The Crown Estate is required by statute to achieve the best consideration, having regard to all 
the circumstances, for any disposal of such land.   

If such a disposal never happens, then it is likely that the Property will remain subject to escheat, effectively 
ownerless, indefinitely. 

CONCLUSION 

We appreciate that this may appear to be an unsatisfactory state of affairs, but trust that you will understand 
that the events leading up to the current situation are not of The Crown Estate's making and its role in relation 
to the Property is limited.  This is a complex and arcane area of our property and constitutional law but we 
hope that our letter is helpful to explain the constraints upon The Crown Estate in dealing with the properties 
that may be subject to escheat. 

Yours faithfully 
 
 
 
 
BURGES SALMON LLP 
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Appendix C – Accounts and Financial Information 

Appendix C1 – Luton Rising Accounts 2015-16 
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Appendix C2 – Luton Rising Accounts 2016-17 
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Appendix C3 – Luton Rising Accounts 2017-18 
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Appendix C4 – Luton Rising Accounts 2018-19 
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Appendix C5 – Luton Rising Accounts 2019-20 
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Appendix C6 – Passenger Numbers and Financial Summary (2015-16 to 2019-

20) 
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Luton Rising passenger numbers and financial 
summary 2015/16 – 2019/20 

 

Passenger numbers 2015/16 – 2019/20 (mppa) 

  2015/16 2016/17 2017/18 2018/19 2019/20 

  mppa mppa mppa mppa mppa 
       

Passenger numbers (mppa)  12.839 15.052 15.828 16.977 17.247 
 

Modified Profit and Loss account 2015/16 – 2019/20 (£m) * 

  2015/16 2016/17 2017/18 2018/19 2019/20 

  £m £m £m £m £m 
       

       

Turnover  34.9 41.5 46.3 51.0 55.1 

̶ Concession fee  34.4 40.8 45.4 50.0 54.2 

̶ Other income  0.5 0.7 0.9 1.1 0.9 
       

Administrative expenses  (-20.2) (-17.3) (-16.0) (-15.4) (-16.1) 

̶ Operating expenditure  (-5.4) (-6.9) (-6.6) (-6.2) (-6.9) 

̶ Charitable donations  (-14.8) (-10.3) (-9.4) (-9.2) (-9.2) 
 

 

     

       

Operating profit  14.7 24.2 30.3 35.6 39.0 
       

Interest receivable and similar income  0.1 0.1 0.1 0.0 0.0 

Interest payable and similar expenses  (-3.3) (-3.9) (-3.8) (-4.1) (-3.9) 
       

       

Profit before taxation  11.5 20.4 26.6 31.6 35.1 
       

Current tax *  (-2.6) (-4.2) (-4.9) (-4.5) (-2.8) 
       

Profit / (loss) for the financial year  8.9 16.2 21.7 27.1 32.3 
       

Dividends  (-6.0) (-17.8) (-19.5) (-20.2) 0.0 
       

Retained earnings available for investment  2.9 (-1.6) 2.2 7.0 32.3 

  *  The full statutory Profit & Loss accounts have entries for the change in fair value of investment properties and a total tax charge 
(comprising current tax and deferred/ accrued tax).  The values are shown in the Table below. Fair value adjustments and 
deferred taxation values are both excluded from this ‘Modified’ Profit and Loss account as they are only book entries and do not 
create monies that are available for investment into the airport. For instance, deferred taxation is not an annual obligation and only 
becomes an obligation if the airport is ever sold.  

 
 

  2015/16 2016/17 2017/18 2018/19 2019/20 

  £m £m £m £m £m 
       

Change in fair value of investment properties  19.4 32.2 4.7 25.0 (-30.1) 
 

 
     

Total tax charge on profit  (-1.2) (-5.7) (-4.6) (-10.0) (-8.3) 

̶ Current tax  (-2.6) (-4.2) (-4.9) (-4.5) (-2.8) 

̶ Deferred / accrued tax  1.4 (-1.5) 0.3 (-5.5) (-5.5) 
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